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Susan Smith of For Women Scotland. Picture: Alamy

By Gina Davidson

Trans women should be regarded as the same
as biological women when it comes to
achieving a 50-50 balance of men and women
on public boards, a Scottish judge has ruled.

Lady Haldane in the Court of Session said trans women who hold
a Gender Recognition Certificate (GRC) can take seats which are
earmarked for women.

She said the definition of sex was "not limited to biological or birth
sex’, that it could include people with GRCs, and as a result trans
women can be legally classed as women for the purposes of
gender balance.

The landmark case could have major implications for the Scottish
Government's Gender Recognition Reform Bill which receives its
final reading in Holyrood next week.

The government has claimed that by changing who can apply for
a GRC, as a medical diagnosis of gender dysphoria will no longer
be required, will have no impact on women's rights.

But the campaign group For Women Scotland, which had gone to
court on the public boards issue, say Lady Haldane's ruling now
makes that stance untenable.

Speaking to LBC, spokeswoman Susan Smith said they were
disappointed with the ruling and are considering appeal grounds.

She added: "But at least we have some clarity going into the GRR
final debate - it's quite shocking that the deadline for amendments
has passed before MSPs were aware of this ruling because
there's going to be massive implications. The Scottish
Government has been saying a GRC makes no difference, it
changes nothing, but now the court has said it does."

She added: "Measures which tackle discrimination against
women need to take account of the structural reasons women are
disadvantaged, career breaks for maternity, sexism in the
workplace... and what we have now is a situation that male
people if they get a GRC can declare they are a woman and take
advantage of these measures so they become pretty meaningless
and wholly divorced from the original intent.

"With the attempt by the Scottish Government to expand the pool
of people who can get a GRC by removing a need for a gender
dysphoria diagnosis, so basically anyone for any reason, and
people aren't allowed to question it, they are undermining the
principle of the Equality Act and are straying quite far into
reserved matters."

She added: "This ruling draws a distinction between transgender
people without a GRC and those with them. There is now a split
within the protected characteristic of gender reassignment.

"The argument from the Scottish Government is that it makes no
difference legally if someone has a GRC or not, but clearly it does.
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If this ruling stands up then you can claim certain rights and
privileges under law which you couldn't before.

"Our lawyers are looking at an appeal, but this ruling does open up
the way for challenges to what the Scottish Government is doing
with the GRR because it's quite clear now they're legislating on
something potentially beyond their competence, and without
giving full information to MSPs.

"The Scottish Government has said a GRC doesn't change what it
means to be a man or a woman but this ruling proves it does, so
this argument has been framed dishonestly from the very
beginning.

"We would urge Westminster to relook at the reserved law and
determine what is meant by sex because we can't go on with a
muddle of it meaning one thing in one piece of legislation and
something else in another."

For Women Scotland had originally taken the Scottish
Government to court over the Gender Representation on Public
Boards Act and the guidance published with it, in February.

While they lost the initial case, they won on appeal, when it was
ruled that the Scottish Government had conflated two protected
characteristics - that of sex and gender reassignment - and had
over-stepped its competence, as those protections are laid out in
the UK Equality Act, which is reserved to Westminster.

The Scottish Government then redrafted its guidance to public
organisations on how to implement the legislation. But FWS went
back to court stating that it still conflated sex and gender, and re-
wrote the definition of the word woman.

However in her judgement Lady Haldane stated that sex and
gender reassignment were separate and distinct characteristics
but were not necessarily mutually exclusive.

She wrote: "l conclude that in this context... “sex” is not limited to
biological or birth sex, but includes those in possession of a GRC
obtained in accordance with the 2004 [Gender Recognition] Act
stating their acquired gender, and thus their sex."

But she also added: "Such a conclusion does not offend against,
or give rise to any conflict with, legislation where it is clear that
“sex"means biological sex... the example of the Forensic Medical
Services (Victims of Sexual Offences) 32 (Scotland) Act 2021
where references to the sex of the forensic medical examiner can
only mean, read fairly, that a victim should have access to an
examiner of the same biological sex as themselves. | agree.

"There are no doubt many other such examples. That does not
give rise to the inevitable conclusion, as was urged upon me, that
“sex” in the present context must mean the same thing as it does
in others. A rigid approach in this context is neither mandated by
the language of either statute nor consistent with their respective
aims and purposes."

A Scottish Government spokesperson said: “We are pleased to
note the outcome of this challenge.”

Asked about the potential impact of the ruling on the GRR Bill, he
added: “The Gender Recognition Reform Bill is about the process
of getting a Gender Recognition Certificate, not the effect of
having one.”
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Scottish Trans welcomed the ruling, with manager Vic Valentine
saying it confirmed the position as they had understood it and
upholds the rights of transgender people.

“A trans person who receives a GRC might be discriminated
against because of their recognised sex, and they would be
protected from that discrimination by the Equality Act.

“It is important to add that this ruling does not affect the
exceptions in the Equality Act which mean that single-sex
services can exclude trans people or treat them less favourably
where it is a proportionate means to a legitimate aim, although
services are not required to do so.

“They can do that whether or not the trans person has a GRC. In
short, the ruling confirms the status quo and the rights of women
and trans people under it.”

Meanwhile Scottish Labour has said it will table a serious of last-
minute amendments to the GRR Bill next week.

The party said it wants the Scottish Government to address
concerns, including those raised by some women'’s groups and by
the UN Rapporteur on Violence Against Women and Girls, and
build consensus.

The amendments will seek to clarify the primacy of the Equality
Act, ensure single-sex spaces are protected, and strengthen
requirements around guidance, monitoring and review of the law.
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Freddie Flintoff is 'lucky to be alive' after 'nasty’ car crash while filming
Top Gear

Five more complaints into Dominic Raab's conduct under
investigation

Culture Secretary Michelle Donelan announces she's expecting a baby
next year

i

Keir Starmer slams Rishi Sunak on eve of first-ever nurses strike,
labelling it a 'badge of shame for this government'
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Woman renting Evelyn Waugh's 'for sale' £3m Cotswolds manor for
£250-a-year is now refusing prospective buyers entry

British worker 'bludgeoned to death' and another fights for life after
incident on Qatar oil rig

Brave schoolgirl, 13, who tried to save three boys who died in Solihull
lake tells of desperate rescue effort

London Fire Brigade put in special measures after ‘discrimination and
bullying’ exposed
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Gavin and Stacey star says Great Britain cannot be called 'great’
anymore because of the state of the NHS

Woman, 22, accused of lying about being raped by an Asian gang,
posted the claims on Facebook to 'stop the abuse'

-

|

Inflation finally eases to 10.7% - as the cost of living continues to bite
and households struggle to stay warm

Four dead and '43 saved' in migrant rescue operation after boat with
‘up to 50’ on board capsizes in freezing Channel
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Shamed crypto king firm Sam Bankman-Fried led away in handcuffs
after judge in the Bahamas denies him bail

Police break into London gallery to find 'distressed unconscious
woman' is actually an art exhibition
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Parents of baby who died after being left to sleep in a
shed 'made bad choices' while 'searching for peace
and quiet’

European Parliament strips Greek MEP Eva Kaili of VP
role amid Qatar corruption scandal

Hunk who ran through snow in London in shorts is a PT
to the stars who turned his life around after being jailed
at15

Ambulance trust asks people to take their own loved
ones to hospital and only ring 999 'if they can't get
. there any other way'

'It's gone!": Jeremy Hunt reveals the notorious gold
wallpaper at No11 has been painted over

'It's too dangerous": Jeremy Hunt refuses to rule out
curbing nurses' right to strike

Labour would bag 314-seat majority in the Commons
with Tories down to just 69 if an election held
tomorrow, poll finds

THE NEWS EXPLAINED See more >

Arctic blast sets off government's Cold Weather
Payment - but are you eligible for the £25 off energy
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' 4 Armistice Day: What is it about and when will the two-
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® Rishi Sunak facts: Policies, background and wife and
# children - everything you need to know
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i PM's toughened migration policy cannot fill ‘gaping pit
1 of racist hate’ says James O’Brien
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| ‘We lost the great when we decided to jump out of the
| EU’ says Nick Ferrari caller

“ Emily Thornberry diminishes PM's new migration plan
& 10 'a lot of rhetoric'

Nick Ferrari hits back at caller's claim that accepting
migrants is a ‘lefty love affair’
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# ‘If woke is a virus, | hope everyone catches it’ says
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® James O’Brien tears apart government reluctance to
settle with union demands

‘How well has that gone?': Nick Ferrari challenges
Transport Secretary’s support for Boris Johnson in
2019

MORE TOPICS See more »

https://www.lbc.co.uk/news/judge-rules-transwomen-can-take-seats-on-public-boards-set-aside-for-women/ 10/14


https://www.lbc.co.uk/radio/presenters/nick-ferrari/we-lost-great-when-we-decided-jump-out-eu/
https://www.lbc.co.uk/radio/presenters/nick-ferrari/diminishes-pms-plan/
https://www.lbc.co.uk/radio/presenters/nick-ferrari/accepting-migrants-is-a-lefty-love-affair/
https://www.lbc.co.uk/radio/presenters/andrew-marr/tonight-with-andrew-marr-13-12-watch/
https://www.lbc.co.uk/radio/presenters/shelagh-fogarty/labour-will-not-be-pushed-around-by-bma-wes-streeting/
https://www.lbc.co.uk/radio/presenters/iain-dale/cross-question-with-iain-dale-13-12/
https://www.lbc.co.uk/radio/presenters/james-obrien/if-woke-is-a-virus-i-hope-everyone-catches-it/
https://www.lbc.co.uk/radio/presenters/james-obrien/james-obrien-logic-behind-government-unions-strikes/
https://www.lbc.co.uk/radio/presenters/nick-ferrari/challenges-transport-secretary-support-for-boris-johnson/
https://www.lbc.co.uk/hot-topics/
https://www.lbc.co.uk/hot-topics/

12/14/22, 9:37 AM Judge rules transwomen can take seats on public boards set aside for women - LBC

War in Ukraine

7

Cladding Crisis

https://www.lbc.co.uk/news/judge-rules-transwomen-can-take-seats-on-public-boards-set-aside-for-women/ 11/14


https://www.lbc.co.uk/news/war-ukraine/
https://www.lbc.co.uk/hot-topics/cladding-crisis/

12/14/22, 9:37 AM Judge rules transwomen can take seats on public boards set aside for women - LBC

L
Cost of Living Crisis

Immigration

Crime & Police

London

https://www.lbc.co.uk/news/judge-rules-transwomen-can-take-seats-on-public-boards-set-aside-for-women/ 12/14


https://www.lbc.co.uk/news/cost-living
https://www.lbc.co.uk/hot-topics/immigration
https://www.lbc.co.uk/crime
https://www.lbc.co.uk/hot-topics/london

12/14/22, 9:37 AM Judge rules transwomen can take seats on public boards set aside for women - LBC

H - . L

NHS

Brexit

Back to top

https://www.lbc.co.uk/news/judge-rules-transwomen-can-take-seats-on-public-boards-set-aside-for-women/ 13/14


https://www.lbc.co.uk/hot-topics/royals/king-charles/
https://www.lbc.co.uk/politics/parties/conservatives/rishi-sunak/
https://www.lbc.co.uk/politics/parties/conservatives/penny-mordaunt/
https://www.lbc.co.uk/politics/parties/conservatives/ben-wallace/
https://www.lbc.co.uk/company-details/
https://www.lbc.co.uk/politics/parties/conservatives/jeremy-hunt/
https://www.lbc.co.uk/politics/parties/conservatives/Kwasi-Kwarteng/
https://www.lbc.co.uk/radio/podcasts/
https://www.lbc.co.uk/news/war-ukraine/
https://www.lbc.co.uk/politics/parties/conservatives/liz-truss/
https://www.lbc.co.uk/news/cost-living/
https://www.globalplayer.com/
http://lbc.co.uk/agenda
https://www.lbc.co.uk/opinion/views/
https://www.lbc.co.uk/hot-topics/coronavirus/
https://www.lbc.co.uk/hot-topics/schools/
https://www.lbc.co.uk/politics/parties/labour/
https://www.lbc.co.uk/politics/parties/conservatives/
https://www.lbc.co.uk/politics/parties/liberal-democrats/
https://www.lbc.co.uk/news/manchester/
https://www.lbc.co.uk/hot-topics/climate-change/
https://www.lbc.co.uk/politics/parties/green/
https://www.lbc.co.uk/hot-topics/cladding-crisis/
https://www.lbc.co.uk/politics/scotland/
https://www.lbc.co.uk/hot-topics/nhs/
https://www.lbc.co.uk/politics/parties/labour/andy-burnham/
https://www.lbc.co.uk/news/health/
https://www.lbc.co.uk/showbiz/
https://www.lbc.co.uk/hot-topics/housing/
https://www.lbc.co.uk/hot-topics/crime-police/
https://www.lbc.co.uk/politics/parties/labour/sadiq-khan/
https://www.lbc.co.uk/news/
https://www.lbc.co.uk/radio/presenters/
https://www.lbc.co.uk/politics/parties/conservatives/boris-johnson/
https://www.lbc.co.uk/politics/parties/
https://www.lbc.co.uk/hot-topics/brexit/
https://www.lbc.co.uk/weather/
https://www.lbc.co.uk/hot-topics/nhs/
https://www.lbc.co.uk/hot-topics/brexit/

12/14/22, 9:37 AM Judge rules transwomen can take seats on public boards set aside for women - LBC

2 Download on the GETITON
@& App Store » Google Play

https://www.lbc.co.uk/news/judge-rules-transwomen-can-take-seats-on-public-boards-set-aside-for-women/ 14/14


https://www.lbc.co.uk/politics/parties/labour/keir-starmer/
https://www.lbc.co.uk/traffic-travel/
https://www.lbc.co.uk/hot-topics/
https://www.lbc.co.uk/radio/audio-video/
https://www.lbc.co.uk/hot-topics/dash-cam-videos/
https://www.lbc.co.uk/news/london/
https://www.lbc.co.uk/contact/
https://www.lbc.co.uk/faq/
https://www.lbc.co.uk/radio/how-to-listen/getting-started/
https://www.lbc.co.uk/company-details/
https://global.com/cookies/
https://www.lbc.co.uk/public-file/
https://global.com/privacy-policy/
https://www.lbc.co.uk/terms-conditions/
https://www.lbc.co.uk/contact/advertise/
https://jobs.global.com/
https://itunes.apple.com/gb/app/lbc/id297700808?mt=8
https://play.google.com/store/apps/details?id=com.thisisglobal.player.lbc&hl=en_GB
https://twitter.com/lbc
https://www.facebook.com/LBC
https://instagram.com/LBC/
https://www.youtube.com/user/LBC973LBC973

